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JURISDICTIONAL STATEMENT
Under 28 U.S.C. §1331 and Section 502(e)(1), 29 U.S.C. §1132(e)(1), of the
Employee Retirement Income Security Act of 1974, as amended (“ERISA”), the
district court had subject matter jurisdiction over this action.
The August 6, 2020 and September 10, 2020 Orders are final post-judgment
orders. See SPA13. Plaintiffs filed a timely Notice of Appeal on September 2020.
Under 28 U.S.C. §1291, this Court has appellate jurisdiction.
STATEMENT OF ISSUES
1.

Whether the District Court applied the correct legal standards in

declining to require Cigna to provide any “accounting” with respect to its
implementation of the “A+B” reformation for over 20,000 individuals that the
District Court valued at “$184.5 million.”
2.

Whether the District Court erred in giving Defendant Cigna

unsupervised authority over implementation of this Court’s mandate and the
District Court’s remedial orders by finding Cigna’s unattested “‘explanation[s]’
for the ‘potential problems with [Cigna’s] compliance’” to be “acceptable” and by
announcing that it “will entertain no further post-trial motions on this subject.”
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STATEMENT OF THE CASE
A.

Background

In 2014, a unanimous panel of this Court affirmed the District Court’s
reformation of Cigna’s pension plan to provide nearly 25,000 class members with
“the full value” of “A+B” retirement benefits. This Court ruled that “Cigna’s
fraud” had affirmatively misled its employees about the effects of changes to their
retirement plan (called the “Part A” plan) so that a reformation of the plan was
warranted to provide “the full value” of promised old age benefits, “including
early retirement benefits.” 775 F.3d 510, 518-19, 526 (2014), aff’g, 925 F.Supp.2d
242, 265 (D.Conn. 2012). “Cigna was required to ensure that ‘all class members’”
receive “the full value” of the A+B reformation to remedy the fraud in which it
had engaged. Id. at 516.
On remand, the District Court issued methodology orders in January 2016
and January 2017 to carry out the reformation this Court had affirmed. However,
in July 2017, the District Court reconsidered one part of its methodology orders to
allow Cigna to “shift interest-rate risk” back to the plan participants by using a
high interest crediting rate for an offset. The District Court denied Plaintiffs’
motion to reconsider in November 2017. In April 2019, Plaintiffs moved to
enforce the reformation in three more respects where Cigna was not following the
2

mandate and the methodology orders. The District Court denied that motion to
enforce in August 2019, and denied Plaintiffs’ motion to reconsider in January
2020. An appeal of those orders is pending under No. 20-202.
After Cigna moved for a release of a supersedeas bond based on
representations from Cigna’s counsel that Cigna had “fully satisfied the
judgment,” Plaintiffs cross-moved for an “accounting” because close to 80% of
the relief remained unimplemented – even apart from the issues raised in the
appeal pending under No. 20-202. Plaintiffs supported the motion with trust law,
including Supreme Court decisions and Restatement of Trusts’ sections, as well as
precedents under ERISA, which require an “accounting” for the discharge of
fiduciary duties and the implementation of equitable relief. After additional
briefing, including allowing Cigna a surreply, the District Court denied Plaintiffs’
motion for an accounting. Without stating what legal standards or equitable
principles it was applying, the District Court stated that it found Cigna’s
“explanation[s] for the potential problems with [Cigna’s] compliance” to be
“acceptable.” SPA11 (Dkt.#606 at 11).
Plaintiffs moved for clarification of whether this was a final order and for
clarification of the evidentiary basis for denying an accounting. But the District
Court denied that motion, refusing to clarify the evidentiary basis and announcing
3

that it “will entertain no further post-trial motions on this subject.” SPA13
(Dkt.#609 at 1).
B.

The Decisions on Review

The decisions/orders forming the basis of appeal are the Order denying
Plaintiffs’ Motion for Accounting, entered on August 6, 2020 (SPA1, Dkt.#606);
and the Order denying Plaintiffs’ Motion for Clarification, entered on September
10, 2020 (SPA13, Dkt.#609).
1.

The August 6, 2020 Ruling Denying an Accounting by the Cigna
Defendants of Relief Implementation.

The District Court’s August 6, 2020 Ruling recognized that the district court
“has the authority to order a post-judgment accounting,” SPA8-9 (Dkt.#606 at 89), citing inter alia, Finley v. Lynn, 10 U.S. 238 (1810). But the District Court
denied Plaintiffs’ motion for an accounting on the basis that Plaintiffs had not
“justified such a remedy.” Id. at 9 (emph. in orig.). The District Court
acknowledged that Plaintiffs had “marshal[ed] case law from across the centuries”
on the duty to account. Id. at 9 n.4. The District Court also recognized that
Plaintiffs presented evidence (i) that at least “$112 million” in relief remained
“unpaid,” and that Cigna (ii) “ha[d] not accounted for back benefits and past due
lump sums ... due to 1,000 participants,” (iii) had “presented only incomplete and

4

inconsistent information related to the implementation of relief’ for 1,738 class
members ‘whose annuities were increased by the reformation,’” (iv) had “not
account[ed] at all for the status of implementation’ as to 2,600 class members who
are now immediately eligible to collect benefits,” and (v) had “exclud[ed] almost
10,000 people from relief without providing a meaningful explanation of those
determinations, or an explanation of the “right to contest” them. Id. at 5-6.
As support for its conclusion that an accounting was not “justified,” the
District Court relied on an unpublished per curiam decision from the District of
Columbia Circuit that a District Court did not abuse its discretion in denying an
accounting. Id. at 9-11. The District Court omitted that this was “based on the
evidence before” the district court after two years of “intensive supervision,”
which had included providing records on implementation, and that the D.C.
Circuit went on to hold that “[s]hould the implementation break down, class
members retain the enforcement rights of a party to a permanent injunction,”
which includes the right to an accounting. 752 Fed.Appx. 8, 9.
As the factual basis for denying an accounting, the District Court stated that
“Defendants have ‘provided ... acceptable explanation[s]’ for the ‘potential
problems with Defendants’ compliance’ that Plaintiffs have raised.” SPA8, 11. For
that, the District Court relied in part on declarations that Cigna submitted in its
5

opposition and surreply to Plaintiffs’ motion which averred that “the current
amounts owed to Class Members have been remitted.” SPA11 (Dkt.#606 at 11).
The District Court also recited a number of factual assertions that Cigna’s counsel
made in the surreply. The Court did not explicitly accept those assertions, id. at 78, but it must have accepted them because the declarations did not address the
principal compliance issues that Plaintiffs had raised.
2.

The September 10, 2020 Order Denying Reconsideration and
Refusing to “Entertain ... Further Post-Trial Motions on This
Subject.”

On September 10, 2020, the District Court denied Plaintiffs’ motion for
clarification or reconsideration. The Court stated that the fault with Plaintiffs’
motion for an accounting was that Plaintiffs had “failed to offer a persuasive
substantive legal justification for why an accounting should be ordered” and that
“the legal basis for the decision ... was set out in the Court’s Ruling (Doc # 606).”
SPA14 (Dkt.#609 at 2). The District Court did not respond to Plaintiffs’ request
that the District Court identify the evidentiary basis for denying an accounting,
other than to state that “the legal basis for the decision ... was set out in the Court’s
Ruling.” The Court did not address the extent to which it had relied on Cigna’s
counsel’s factual representations to decide that Cigna had offered “acceptable”
“explanations for the potential problems with [Cigna’s] compliance.” Compare
6

SPA11 with SPA14. The Order also announced that the District Court “will
entertain no further post-trial motions on this subject.” SPA13.
SUMMARY OF ARGUMENT
For centuries, the fiduciary duty to “account” has enabled trust beneficiaries
and other individuals to whom fiduciary duties are owed, such as business
partners, to obtain information about accounts over which fiduciaries or former
partners exercise control. United States v. Jicarilla Apache Nation, 564 U.S. 162,
172-73 (2011), written by Justice Alito for an 8-1 majority, discusses how the
trustee’s “duty to furnish trust-related information to the beneficiaries” is so
imperative that it is “ultimately more important than the protection of the trustees’
confidence in the attorney for the trust.” “Because more information help[s] the
beneficiaries to police the trustees’ management of the trust, disclosure [is] ... ‘a
weightier public policy than the preservation of confidential attorney-client
communications.’” 564 U.S. at 172-73 (quoting Riggs Nat. Bank of Washington,
D. C. v. Zimmer, 355 A.2d 709, 714 (Del. Ch. 1976), with approval).
The duty to account is set out in §§82 and 83 of the Restatement (Third) of
Trusts, which provides that fiduciaries have a duty “at reasonable intervals on
request, to provide beneficiaries with reports or accountings.” See also 9 Wright &
Miller, Federal Practice & Procedure, § 2310 at 48. The duty to account is
7

codified in practically every state’s trust statutes like Conn. Gen. Stat. §45a499kkk.1 Nearly 90 years ago, moreover, the Supreme Court recognized in Leman
v. Krentler-Arnold Hinge Last Co., 284 U.S. 448, 456-457 (1932), that even when
the defendant is not a fiduciary, this duty to “account” applies as for “an actual
fiduciary relation” when the “proceeding is a part of the main cause in equity and
is for the enforcement of the decree.”
In its 2011 decision in Cigna Corp. v. Amara, the Supreme Court ruled that
plan participants are entitled to the relief that “traditionally” and “typically” was
available in equity. 563 U.S. at 439. Since Amara, ERISA cases have uniformly
recognized the equitable remedy of an “accounting.” See Pender v. Bank of Am.
Corp., 788 F.3d 354, 364-67 (4th Cir. 2015), and 736 Fed.Appx. 359, 372 (4th Cir.
2018) (“we in no way retreat from this Court’s previous holding that Section
502(a)(3) entitles plan participants to an accounting”); Edmonson v. Lincoln Nat’l
Life Ins. Co., 725 F.3d 406, 419-20 (3d Cir. 2013), cert. denied, 572 U.S. 1114
(2014) (“accounting for profits is an equitable remedy available under ERISA”).

1

New York has such extensive common law on the duty to account that it
does not rely on codification as much as other states. But N.Y. SCPA §2012(1)
provides that “[a] proceeding may be commenced to require a fiduciary ... [t]o
supply information oncerning the assets or affairs of an estate relevant to the
interest of the petitioner when the fiduciary has failed after request made upon him
in writing therefor.”
8

However, on remand from this Court’s mandate that Cigna was required to
ensure that ‘all class members’” receive the A+B relief, the District Court denied
Plaintiffs’ motion to require Cigna to provide any accounting for its
implementation of the relief. The District Court principally relied instead on
unattested “explanations” from Cigna’s counsel that conflict with statements in
Cigna’s subsequent statutorily-required 10-Q disclosures, Form 5500 annual
return, and Actuarial Valuation Report, as well as notices from Cigna’s contract
administrator, Prudential.
An accounting is required when there are tens of millions of dollars of relief
that are unaccounted for and complex issues related to implementation. It may be
possible that when Cigna’s Form 5500 certifies that the value of the Amara relief
is “$110 million” after Cigna told the District Court and this Court (just last
November in No. 20-202) that the relief has a value of “$184.5 million,” these
amounts can be reconciled when benefit payments and different valuation interest
rates are taken into account. But it is also possible that substantial parts of this
nearly 170% difference in value reflect modifications that Cigna has already made
and plans to make to the relief in the future, including imposing restrictions on
payments that the District Court never approved. The cases on accounting say the
trust beneficiaries do not have to prove the fiduciaries have violated their fiduciary
9

duties before obtaining an accounting, they just have to show that a fiduciary duty
is owed to them, and that significant amounts of funds are not fully accounted for.
1.

The Correct Standard for an Accounting

The District Court failed to apply the correct standard to decide whether to
order an accounting. An accounting is a traditional equitable form of relief where
there is a fiduciary relationship and trust beneficiaries otherwise lack information
concerning how relief is being implemented. Under the Supreme Court’s decision
in this case, participants are entitled to the relief that “traditionally” and
“typically” was available in equity, including an accounting. Such relief should be
available here, where Cigna has been ordered “to ensure” that it provides all of the
relief mandated by this Court. An accounting is especially warranted where, as
here, Cigna is already collecting information concerning the “Impact of Amara”
for statutorily-required disclosures and is using trust assets to pay for this. No
valid interest is served by keeping this information from the plan participants.
Cigna argued below that an accounting should not be ordered unless
Plaintiffs have first “shown,” without an accounting, that Cigna is in “contempt”
of a “prior order” or that there have been “systemic failures” by Cigna in
implementation of the mandate. JA236-37 (Dkt.#597 at 1-2). These prerequisites
are not found in any statutes, rules, or case law.
10

The District Court did not articulate the standard for an accounting that it
applied, but the Court’s statement that Plaintiffs had “failed to offer a persuasive
substantive legal justification for why an accounting should be ordered” appears to
place a burden on Plaintiffs beyond showing a fiduciary relationship and
substantial benefits that are unaccounted for.
In addition, in concluding that Cigna had provided adequate assurance that
it was properly implementing the remedy, the District Court relied almost entirely
on statements of counsel, which are “not evidence.” The meager declarations
submitted by an actuary were noteworthy primarily for how little they covered,
with almost all of the “explanations” coming from Cigna’s counsel.
In short, where trust beneficiaries cannot determine whether a defendant is
correctly implementing a judicial remedy without an accounting, and the
defendant is already compiling the information the beneficiaries need using trust
assets, it should follow as a matter of course that the defendant is required to
provide that information to the beneficiaries by means of an equitable accounting.
The court erred by, in lieu of ordering an accounting, accepting the assurances of
defense counsel that their client is fully remedying its prior fraud.
2.

The Merits

This Court ruled that Cigna “was required to ensure” that “all” class
11

members “receive” the full value of the A+B “remedy.” 775 F.3d at 516. But when
Plaintiffs asked for an accounting of Cigna’s implementation of the relief, the
district court accepted factual representations from counsel for Cigna that an
accounting was unnecessary, ruling that “acceptable explanations for the potential
problems with Defendants’ compliance” had been provided, SPA11 – even though
Cigna’s explanations consisted almost entirely of its counsel’s factual assertions.
Even under a higher standard than is traditionally used, Plaintiffs are
entitled to an accounting of implementation of the relief. This Court and the
Supreme Court both concluded that Cigna intentionally misled its employees
about the effects that would follow from the conversion of its Part A traditional
defined benefit pension plan to the Part B cash balance plan and that reformation
was warranted by “Cigna’s fraud.” 775 F.3d at 526. Cigna had told its employees
that they would not lose their valuable early retirement benefits, although they did;
it had failed to tell them that Cigna was shifting the risk of lower interest rates
from itself to the plan participants, even though it was; and it had stated that all of
the other Part A benefits would be protected, when in fact in many cases those
benefits were subject to substantial “wear away” where no new benefits were
being earned. On remand, Cigna’s securities disclosures did not announce an
intention to fully comply with the courts’ remedial orders, but boldly announced
12

that Cigna was going to apply “Company interpretations” to what it considered to
be “open” aspects of the orders. JA323 in No. 20-202; Dkt.#479-2. Under these
circumstances, Cigna’s claims that it should be trusted to fully implement the A+B
remedy, even though it will not make clear how it is doing so, should not be
trusted. Rather the burden should be on Cigna because it is the party whose
“fraud” warranted the reformation. 775 F.3d at 526.
In a related appeal, No. 20-202, Plaintiffs contend that Cigna failed to fully
implement the mandated A+B remedy in multiple ways. In particular, Cigna
created a new and unwarranted requirement that has the effect of denying tens of
millions of dollars in early retirement benefits. Cigna also shifted the risk of lower
interest rates to Plaintiffs by using outdated interest rates to calculate the amount
of an offset due Cigna in calculating the amount of relief. Cigna is also using
outdated mortality tables to calculate an offset from the Part A annuities, which
makes no sense, but again serves only to reduce the pensions due plan participants.
If the Court rules against Cigna in No. 20-202, it follows that Plaintiffs will have
satisfied even the “systemic failure” standard advocated by Cigna for an
accounting.
Even if the Court were to rule in favor of Cigna in No. 20-202, an
accounting is warranted. As explained above, an accounting should follow as a
13

matter of course where the Plaintiffs cannot verify whether Cigna is implementing
the remedy fully and faithfully and Cigna is already compiling the information
Plaintiffs need. The evidence before the District Court showed, moreover, that
there is good reason to require an accounting. For example, Cigna has determined
that approximately 10,000 plan participants are entitled to no A+B relief, over
1,500 of whom were specifically challenged by the Plaintiffs. Perhaps some of
those participants are not entitled to relief, but Cigna should be required to allow
those participants to contest the denials. The explanations of counsel for the
enjoined party that there is nothing to contest cannot be the same as an accounting
because counsel’s explanations are “not evidence.”
This Court should uphold the centuries-old duty to account and hold that the
defrauding party bears the burden of showing that an accounting is not warranted
and that “statements of counsel are not evidence” when the “lawyers are not
witnesses and have no personal knowledge of the facts in this case.”2
STANDARD OF REVIEW
The standard of review for enforcement of an equitable order and discharge
of fiduciary duties is abuse of discretion. But the district court’s discretion must be

2

United States v. Holland, 2010 U.S. Dist. LEXIS 74028, *17, 2010 WL
2976934 (D. Conn. 7/10/10) (Arterton, J.).
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exercised consistent with “fully” carrying out the reformation and mandate and
with centuries-old equitable standards for an accounting of implementation of
equitable relief.
ARGUMENT
The untold story of class action settlements and injunctive relief for
employees and consumers is that implementation often does "not provide class
members with anything close to the benefits claimed by their proponents.” Judith
Resnik, “Reorienting the Process Due,” 92 N.Y.U. L. Rev. 1017, at 1056 (Oct.
2017). Professor Resnik has for this reason urged courts, even for settlements, to
“require public accountings of what transpires.” Id. at 1053. Professor Resnik
points out that “structural injunctions such as civil rights and prisoner claims
regularly rely on special masters and compliance monitors and on repeated trips to
court to enforce decrees,” and that courts also have “historically ... dealt with the
distribution of estates, bankruptcies, and railroad reorganizations and therefore
had to oversee ongoing interactions.” Id. at 1029, 1053. But when monetary relief
has been ordered for employees and consumers, court involvement in
implementation has been less “visible” and often non-existent. Id. at 1055.
In this case, the reformation that this Court affirmed in 2014 is a “structural
injunction” with the end-product being monetary increases in retirement benefits.
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The implementation issues involved here are the type that the lower courts have
historically supervised and that this Court has historically ordered to be “fully
carried out” and given “full effect.” See, e.g., Statek Corp. v. Dev. Specialists, Inc.,
809 F.3d 94, 98 (2d Cir. 2015); United States v. E. I. du Pont de Nemours & Co.,
366 U.S. 316, 325 (1961). This Court has relatedly held that it is contemptuous for
an enjoined party to “[take] it upon itself to interpret” the injunction in its own
favor. CBS Broadcasting, Inc. v. FilmOn.com, Inc., 814 F.3d 91, 99-100 (2d Cir.
2016) (if FilmOn, being already subject to an injunction barring it from infringing
the Plaintiffs' copyrights, wanted to ensure that it remained in compliance with the
Injunction, it "could have petitioned the District Court for a modification,
clarification or construction of the order."... Instead, it "undertook to make [its]
own determination" of what the Plaintiffs' rights were). Yet, here, Cigna has
repeatedly done this, going so far as to publicly disclose that it is identifying
“open” aspects of the District Court’s orders in order to place “Company
interpretations” on them. JA323 in No. 20-202; Dkt.#479-2.
Cigna’s defense to the accounting motion has been to reconfigure this
traditional form of relief into a narrow writ with prerequisites that the plan
participants first prove “contempt” or “systemic problems or failures” – essentially
the beneficiaries would have to present the court with the results of an accounting
16

in order to get an accounting. On the previous appeal of Amara, Judge Jacobs
presciently observed:
“[I]t seems to me that equity is being transformed here into precisely
what made the forms of the common law require the chancellor,
which is, [Cigna’s counsel is] saying these forms of relief are
essentially narrow writs at common law that you can only get if you
fall into certain very specific categories, and if we can argue around
them, then there is no relief possible. Notwithstanding a statute,
notwithstanding what normal people would regard as equity.”
2/10/14 Tr. in No. 13-447, at 47-48. Here, the District Court seemed to accept
narrowing of the traditional writ of an equitable accounting, and refused to order
an accounting either now or in the future based on unattested “‘explanation[s] for
the ‘potential problems with Defendants’ compliance’” from Cigna’s counsel.
An accounting is not in the discretion of the district court based on nontraditional prerequisites or unattested explanations from counsel for the defrauding
and now-enjoined party. Acceptance of the District Court’s decisions below would
overturn centuries of equity decisions on the burden for an accounting, particularly
when the relief that is to be fully implemented was warranted by the enjoined
party’s fraud.
Cigna’s position is all the more unreasonable because the actuaries and
accountants for the Cigna Pension Plan were already providing reports to persons
to whom no fiduciary duties are owed. Recent certified Form 5500 Annual
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Return/Reports for Cigna Pension Plan and its ERISA Funding Actuarial
Valuation Report and written communications from Cigna’s agents reveal that at
the time Cigna was offering exculpatory “explanations” for the “potential
problems with Defendants’ compliance,” Cigna was taking what may be as much
as a $42 million discount to the relief by, inter alia, subjecting class members to
new restrictions on the relief that the District Court never approved. These are the
kinds of problems accountings are designed to address. The idea that relief of this
complexity and magnitude will be fully implemented with no accounting by the
defrauding and now-enjoined party is absurd.
I.

The Duty of a Fiduciary or Enjoined Party to “Account” Provides
Information that Is “Knowable” to the Fiduciary/Enjoined Party that
the Trust Beneficiaries Cannot Obtain or Verify.
An accounting produces information that is known to the fiduciary but

“unknown and unknowable” to the beneficiaries. D. Gordon Smith, Andrew S.
Gold, eds., Research Handbook on Fiduciary Law (2018), at 167. A “fiduciary has
an independent duty to account, it is not necessary to establish a breach of some
other duty.” Samuel Bray, “Fiduciary Remedies,” in Evan J. Criddle, et al., eds.,
Oxford Handbook of Fiduciary Law (2019), at 452; accord, Joel Eichengrun
“Remedying the Remedy of Accounting,” 60 Ind. L.J. 463, 468-69 (1985).
The classic example of an accounting is found in Finley v. Lynn, 10 U.S.
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238, 250-52 (1810). There, an accounting was ordered for a former business
partner on dissolution of a jewelry store partnership even if it was “not probable
that there are such profits.” In Clews v. Jamieson, 182 U.S. 461, 479-480 (1901),
the Supreme Court observed that “[i]t often happens that the final relief, to be
obtained by the cestui que trust consists in the recovery of money.... [T]he courts
of equity will always decree when necessary ... an accounting by the trustee for all
that he has done in pursuance of the trust, and a distribution of the trust moneys
among all the beneficiaries who are entitled to share therein.” Consistent with
Finley and Clews, the Restatement of Trusts provides that fiduciaries have a duty
to account to “respond to the request of any beneficiary for information
concerning the trust and its administration” and “at reasonable intervals on
request, to provide beneficiaries with reports or accountings.” Res. (3d) of Trusts
(2007), §§82(2) and 83 and cmt. a.3 The case law shows that once a trust
beneficiary establishes the “fiduciary relationship” and a failure to account, the
3

Cigna attempted below to narrow the duty in the Restatement to “a duty in
some circumstances to provide some types of information to beneficiaries.” JA238
(Dkt.#597 at 3 n.2), citing §82, cmt. a. That comment refers, however, to the
“circumstances” and “types of information” set out in Res. §82(1) and (2). Those
sections include the “duty” to keep beneficiaries informed of “significant
developments concerning the trust and its administration, particularly material
information needed by beneficiaries for the protection of their interests” by, inter
alia, promptly responding to requests for information concerning trust
“administration” and permitting beneficiaries to inspect trust “records.”
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burden “must shift to the defendant.” Rosenak v. Poller, 290 F.2d 748, 750 (D.C.
Cir. 1961). FRCP 53(a)’s provision for special masters “to perform an accounting”
and the Federal Equity Rules on accountings that preceded it, also contain no
prerequisites like those Cigna has advocated.
In this jurisdiction, the authorities are to the same effect: Conn. Gen. Stat.
§45a-499kkk parallels §§82 and 83 of the Restatement of Trusts without the
prerequisites that Cigna advocates. See also Wilson v. Dynatone Publ. Co., 892
F.3d 112, 120 (2d Cir. 2018) (accounting requires factual allegations or evidence
of a fiduciary relationship); Wilde v. Wilde, 576 F.Supp.2d 595, 608 (S.D.N.Y.
2008) (fiduciary “bears the burden of proof” on an accounting); Unitel Telecard
Distrib. Corp. v. Nunez, 90 A.D.3d 568, 569, 936 N.Y.S.2d 17 (N.Y. App. Div. 1st
Dep’t 2011) (existence of “fiduciary relationship supports defendant’s claim for an
accounting”).4
The largest recent “equitable accounting” was in a $1 billion class action
concerning the Indian Trust Funds administered by the Department of the Interior.
Cobell v. Salazar, 573 F.3d 808, 810-13 (D.C. Cir. 2009), held that an accounting
of a trust may be obtained “under traditional equitable principles,” and that “the
4

Accord, Carney v. Illarramendi, 2018 U.S. Dist. LEXIS 48855, *10 n.6,
2018 WL 14723510 (D. Conn. 3/26/2018) (accounting is “better conceptualized”
as remedy than cause of action).
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trustee’s report must contain sufficient information for the beneficiary readily to
ascertain whether the trust has been faithfully carried out.” See also Cobell v.
Norton, 428 F.3d 1070, 1077-78 (D.C. Cir. 2005) (“proper accounting” includes
“supporting documentation that is adequate to demonstrate that each listed
transaction actually took place”).
As indicated, even in the absence of a traditional fiduciary duty, the duty to
account attaches to injunctive decrees concerning the recovery of money. In
Hamilton-Brown Shoe Co. v. Wolf Bros. & Co., 240 U.S. 251, 259 (1916), the
Supreme Court affirmed an injunction with an accounting “in equity” “for the
purpose of administering complete relief.” As stated before, Leman v.
Krentler-Arnold Hinge Last Co., 284 U.S. 448, 456-457 (1932), specifically held
that even if an enjoined party is not a fiduciary, if the “proceeding is a part of the
main cause in equity and is for the enforcement of the decree,” a remedial
“accounting” is available as for “an actual fiduciary relation.”5 Here, there is both
a fiduciary relation and a permanent injunction so there should be no question
about the duty to account for implementation of the relief.

5

Below, Cigna tried to reduce Leman to a holding that enjoined parties need
only account after being found in contempt. JA238 (Dkt.#597 at 3). But Leman
holds that a fiduciary are required to account in “a suit in equity” and that a nonfiduciary may be held to account “for the enforcement of the decree.” Id.
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The lower courts’ authority to order post-judgment discovery even when
there is no fiduciary relation is rooted in the duty to account and continues to have
parallels to it. While a court has discretion in ordering post-judgment discovery, it
must consider if “it would be a denial of justice if means could not be found in
th[e] court to assist the plaintiffs” with the discovery of information that they “do
not know, and cannot discover.” Brown v. McDonald, 133 F. 897, 899 (3d Cir.
1905). See also New York v. Shore Realty Corp., 763 F.2d 49, 53 (2d Cir. 1985)
(“we see no reason why a court must await the formal initiation of contempt
proceedings to order discovery concerning a party’s ability to comply with the
orders issued but not carried out”); State Dep't. of Soc. Servs. v. Leavitt, 523 F.3d
1025, 1033-34 (9th Cir. 2008) (remanding to reconsider discovery request when
“[i]nformation already present in the record raises questions of noncompliance”
with judgment).
In Knowlton v. Anheuser-Busch Cos. Pension Plan, 849 F.3d 422, 432 (8th
Cir. 2017), the Eighth Circuit more recently reversed in an ERISA case when a
district court would not permit the plaintiffs to take discovery to “verify that the
plan administrator has correctly calculated and distributed enhanced benefits to
those class members who have already elected benefits.” Knowlton remanded for
“the district court [to] reconsider whether certain records will assist in its
22

calculation of the requested benefits.”6
Here, the District Court’s August 6, 2020 Ruling recognized that it had “the
authority to order a post-judgment accounting” in this case. SPA8 (Dkt.#606 at 8).
But the District Court ruled that an accounting “should not be ordered” under an
uncertain standard based on unspecified evidence. The September 10, 2020 Order
did little to clarify, saying only that “Plaintiffs failed to offer a persuasive
substantive legal justification for why an accounting should be ordered.” SPA13
(Dkt.#609 at 1). The denial of clarification said further “the legal basis for the
decision was set out in the Court’s [previous] Ruling,” id. at 14, with no more
elucidation.
Centuries of precedents on accounting when a fiduciary duty is owed to
implement equitable relief cannot be set aside in this manner. The District Court
was compelled to order an accounting in accordance with the traditional standards,
or justify why it was not doing so in terms of those principles.

6

See also Abdi v. McAleenan, 2019 U.S. Dist. LEXIS 72762, *10-11
(W.D.N.Y. 4/30/19) (ordering discovery when declarations “do not respond to
Petitioners’ concerns that some subclass members are being missed”).
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II.

Accountings Are Especially Appropriate to Help “Police the Trustees’
Management of the Trust” Where “Trust-Related Information” Is
Bought With Trust Assets But Withheld from the Trust Beneficiaries.
Accountings are especially appropriate when defendant fiduciaries and their

agents provide reports to entities and persons to whom no fiduciary duties are
owed while denying the same information for the trust beneficiaries. In Jicarilla,
the Supreme Court recognized that sharing “trust-related information” “help[s] the
beneficiaries to police the trustees’ management” of the relief, and that “courts
identify the ‘real client’ based on whether the advice was bought by the trust
corpus.” 564 U.S. at 178.
It is important to observe that “polic[ing] the trustees’ management” does
not only mean uncovering compliance issues, such as the imposition of restrictions
on relief discussed below, but it includes providing records that allow
representatives of the beneficiaries to assist in locating individual class members
who have moved, finding spouses and beneficiaries of deceased class members,
and helping class members who are incapacitated, such as trial witness Lillian
Jones who now has Alzheimer’s, or otherwise unable to obtain the relief that is
due.7
7

These are not just abstract or anecdotal issues. An investigation by the
Department of Labor of 50 large company retirement plans found “tens of
thousands of separated participants who were entitled to benefits but were not
24

In this case, Cigna’s statutorily-required Form 5500s show that $1.8 million
annually in trust assets is being used to buy services from Prudential and its
actuaries. JA383, 385 (Dkt.#598-6 at second and fourth pages); JA448. The
financial statements in the Form 5500's, 10-Q and 10-K reports, and the Actuarial
Valuation Reports all show that data and other information about the “Impact of
Amara” is being shared with non-beneficiaries that has not been shared with the
trust’s beneficiaries, or with the District Court. This cannot be justified under the
“duty to furnish trust-related information to the beneficiaries” that the “traditional”
remedy of an equitable accounting recognizes.
III.

This Court Can Take Judicial Notice or Supplement the Record to
Include Certified Reports and Communications From Cigna and Its
Agents Based on Records About the Amara Implementation that Have
Been Denied the Trust Beneficiaries.
Under FRE 201(b)(2), (c) and (d) and Circuit precedent, this Court can take

judicial notice of three recent reports and party communications that Cigna and its
agents have issued subsequent to Plaintiffs’ Reply in Support of Cross-Motion for
an Accounting. Judicial notice may be taken “at any stage of the proceeding” if the
receiving them.” GAO, “Workplace Retirement Accounts,” GAO 18-19, at 22.
Recently, one of Cigna’s and Prudential’s principal competitors, MetLife, entered
into a $220 million consent decree, including a $20 million penalty, to remedy its
failures to locate and pay annuitants who were due, on average, relatively small
monthly amounts. Law360, “MetLife’s $220M Deal Shows Risk in Losing Track
of Retirees” (Jan. 29, 2019).
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facts that “can be accurately and readily determined from sources whose accuracy
cannot reasonably be questioned. See, e.g., HEREIU Local 100 v. N.Y.C. Dept. of
Parks & Recreation, 311 F.3d 534, 540 n.1 (2d Cir. 2002); Reed Constr. Data Inc.
v. McGraw-Hill Cos., 638 Fed.Appx. 43, 47 n.2 (2d Cir. 2016). The record can
also be supplemented under FRAP 10(e) in appropriate circumstances where the
record otherwise will omit the “most recent” material information. Toth v. City of
New York Dept. of Educ., 720 Fed.Appx. 48, 51 (2nd Cir. 2018) (supplementing
record where “most recent” individualized education program (“IEP”) was
“relevant” to plaintiff’s claims that the IEPs were providing insufficient applied
behavior analysis therapy).
On these grounds, Plaintiffs-Appellants have requested that this Court take
judicial notice or supplement the record to include the contents of the following
“more recent” certified reports and party communications related to the
implementation of relief in the Amara litigation:
1.

The 2019 Form 5500 Annual Return/Report for the Cigna
Pension Plan filed October 15, 2020 and certified by Cigna’s Plan
Administrator. This Form 5500 contains numerical values and
statements about the “Impact of Amara” on the Plan’s benefits,
including the “Pre-Amara” and “Post-Amara Impact.” JA442-43;
445-47.

2.

The ERISA Funding Actuarial Valuation Report for the Cigna
Pension Plan for the Plan Year Beginning January 1, 2020
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prepared in October 2020 and certified by Prudential actuaries.8 This
Actuarial Valuation Report (“AVR”) contains numerical values on
“the impact of the Amara v. Cigna (‘Amara’) litigation on Plan
benefits” and statements about how Cigna is calculating the “Offset”
to the “additional benefits provided due to the Amara litigation.”
JA453-56.
3.

A September 1, 2020 “Notice” from Prudential, as Cigna’s contract
administrator. The Notice states that the “form of payment elected
under Part B impacts the amount of the Amara benefit.” JA458.
Separate communications to the individual who received this notice
show that his “Amara benefit” decreased from $359 per month to
$231 per month as a result. JA459-60.

In contrast to these certified records and party admissions, all of which are
admissible as evidence, the statements of Cigna’s counsel offered in Cigna’s
1/29/20 Opposition and 4/2/20 Sur-Reply on which the District Court relied in
denying the cross-motion for an accounting were “not evidence.” See, e.g.,
Rosales v. Barr, 2020 U.S. App. LEXIS 39193, *5, 2020 WL 7350244, *2 (2d Cir.
12/15/20) (citing INS v. Phinpathya, 464 U.S. 183, 188 n.6 (1984).
As detailed below, the subsequent certified records and party admissions
show that Cigna and its agents were using actual data and records related to Amara
to prepare reports and statements even while the “explanations” from Cigna’s
counsel on which the District Court relied made different representations or

8

Cigna’s counsel provided this Report to Class counsel on January 19,

2021.
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offered incomplete assertions. There is no reasonable rationale for relying on
statements of counsel that are “not evidence” to deny trust beneficiaries the data
and records that Cigna and its agents have access to and are using. Under FRE
201(c)(2) and (d) or FRAP 10(e), this Court can and should take judicial notice or
supplement the record to include the contents of these three reports and party
communications related to Cigna’s implementation of the relief that it has been
ordered to provide in Amara.
IV.

Plaintiffs Showed Substantial Issues With Compliance About Which
the Fiduciaries Have Information That the Trust Beneficiaries Could
Not Obtain or Verify.
Cigna’s opposition to an accounting focused on the assertion that Cigna

“already has presented substantial evidence – to both Class Counsel and the Court
– about the ongoing implementation of the A+B remedy,” with three bullet points
about what Cigna has presented. JA239 (Dkt.#597 at 4).9 Plaintiffs accepted the
implicit invitation in the bullet points to look at the “substantial evidence” that

9

The three bullet points were that: (1) that Prudential had “mailed
customized notices containing the remedy calculations to the approximately
27,000 class members,” (2) Cigna had “paid almost $30 million in past due lump
sum and back benefit remedy benefits to those class members (over 8,900) entitled
to them,” and (3) Cigna had provided “a form to elect the manner of payment” “to
those class members who were entitled to begin immediate annuity benefits.”
JA239. As set out below, each of these meager factual representations is only halftrue.
28

Cigna said it had presented “about the ongoing implementation.” Plaintiffs
prepared “Exhibit A” (Dkt.#598-2, which is in the Joint Appendix at JA263, et
seq) to set out Cigna’s representations about the implementation and show how
Cigna’s representations were unverifiable and inconsistent with the remedy
calculations Cigna provided on January 18, 2019. To assemble “Exhibit A,” Class
counsel compiled the four Cigna filings since 2/27/19 with factual representations
by Cigna related to implementation. Exhibit A sets out the text of those
representations, which were repetitive and many of which were unsupported by a
declaration or other source.10 Using the individual relief results that Cigna had
produced in January 2019, Plaintiffs further compiled a table that they attached to
their reply as “Ex. B” to show the number of class members in each major group.
JA368 (Dkt.#598-3). Reviewing the total unpaid benefits and going group-bygroup, Plaintiffs’ reply showed that Cigna’s representations of compliance
overlooked substantial issues in the implementation, JA254-57 (Dkt.#598 at 7-10),
including “systemic problems or failures” to use Cigna’s phrase.

10

Plaintiffs had already explained that Cigna’s counsel’s representations are
“not evidence.” See Knapp v. Am. Cruise Lines, Inc., 2018 U.S. Dist. LEXIS
181884, *33 (D.Conn. 10/23/18)).
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A.

Cigna Has Failed to Account for Substantial Portions of the
Relief that It Valued at $152.5 Million Net of Fees, But Values in
Certified Reports Prepared in October 2020 at $96.6 or $110
Million.

Cigna's opposition brief in No. 20-202 filed on November 23, 2020
represented to this Circuit that "the final estimate of A+B remedy" that "the court
ordered" was "$184.5 million." Doc. 107 in 20-202, at 55 n.23. For support, Cigna
cites its own calculations filed with the District Court filed on 11/7/18 on "the
updated present value of the remedy payments to class members for the purposes
of calculating attorneys' fees.” Id., citing JA711 (Dkt.#551). As shown below, by
the time Cigna was representing this, it had three sets of calculations in hand
showing substantially lower valuations of the relief that it is actually providing.
In its first, second, and third quarter 2019 10-Q's, Cigna certified that the
“present value of the additional pension benefits under the Court Order” was
“$142 million” as of March 31, 2019, with another $32 million in attorneys’ fees
paid in 2018, for a total of $174 million. JA370-71 (Dkt.#598-4 at 29, 32). Cigna’s
Sur-Reply filed on April 2, 2020 repeated that the value was “$142 million,” in
addition to $32 million in attorneys’ fees, and represented that "the full A+B
remedy amounts were (and are) accounted for" by Cigna’s disclosure on December
29, 2018 of “the value of every single immediate payment it would make to each
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participant and the value of the ongoing monthly annuities.” JA405-06 (Dkt.#605
at 2-3). Cigna never accounted for the $10.5 million difference between the $184.5
million value placed on the relief in court and $142 million plus $32 million.
More recently, Cigna’s 2019 Form 5500 Annual Return/Report for the
Cigna Pension Plan, which was filed on October 15, 2020 and its 2020 ERISA
Funding Actuarial Report (which are statutorily-required by ERISA §§103 and
104(a), 29 U.S.C. 1023 and 1024(a)) have certified to further differences that have
not been accounted for. The 2019 Form 5500 indicates that the value of the Amara
relief “at the time of the amendment” was only “$110 million,” or more precisely
“$109.8" million rather than the $142 million stated in the 10-Q’s. The 2019 Form
5500 thus certifies:
"On November 29, 2018, the District Court ordered the Plan to pay
attorneys’ fees of $32 million prior to December 31, 2018. The Plan
made the payment and recorded administrative expenses of $32
million.... In 2019, Cigna adopted a Plan amendment, notified class
participants of their benefits and commenced remedy benefit
payments from the Plan, including past due lump sums and back
benefits. The increase to the accumulated benefit obligation at the
time of the amendment was $110 million."
JA446; see also JA443. The Actuarial Valuation Report for the Plan Year
Beginning January 1, 2020 certifies to a still lower value of “96,644,111" ($96.6
million) as the “Impact From Amara.” JA453.
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Thus, the 10-Q’s for 2019 certified that the value of the Amara relief was
$142 million, rather than the $152.5 million obtained by subtracting $32 million
from $184.5 million. Then, the statutorily-required Form 5500 annual report and
the AVR certified to still lower values of $110 million or $96.6 million rather than
the $152.5 million represented to the District Court and this Court net of fees.
Considering the reports that Cigna has certified to in 2019 and 2020, Cigna
has thus not accounted for as much as 28 to 37% of the total value of the Amara
relief ($96.6 million or $110 million divided by $152.5 million). It could be that
the part of these differences are accounted for by the payment of lump sum and
back benefits prior to the amendment or by use of higher interest rates for financial
or actuarial purposes. But the 10-Q’s, Form 5500 and the AVR do not show that,
or even say it. An accounting is appropriate to reconcile major discrepancies like
this. Cigna’s Sur-Reply states that “the vast majority’ of the unaccounted for
obligations are for amounts “payable in the future.” JA406 (Dkt.#605 at 3). While
that statement has some truth to it, the certified reports show that it does not
provide a complete accounting. The certified reports also show new restrictions on
the provision of relief and a new calculation of it, which at least in some cases
reduces benefits by 36%. As Professor Resnik has cautioned, the available
empirical data shows that class action implementation, especially unsupervised
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implementation, often does "not provide class members with anything close to the
benefits claimed by their proponents.” Here, Cigna’s own certified statements
show the imposition of new restrictions on relief and dramatically different values
on the “Impact of Amara” based on data and information that has not been made
available to the beneficiaries to whom the Cigna Defendants owe fiduciary duties.
B.

Cigna Has Imposed Unapproved Restrictions on the Relief for
2,614 Class Members Who Are Eligible for Monthly Annuities.

According to Cigna’s 1/18/19 results, there were 7,084 class members like
named Plaintiff Annette Glanz who were entitled to increased annuity payments
then or in the future. JA363 (Dkt.#598-3). Of these class members, 2,614 had
already reached age 55 and were no longer actively employed by Cigna, so their
reformed retirement benefits could commence immediately. Id. Because 2,614 of
these class members were immediately eligible, a significant number should have
commenced benefits if Cigna had properly notified them of the Amara relief and
provided “a form to elect benefits.” But no “form to elect benefits” was provided
and email and telephonic communications from class members relate efforts to
obtain information “without success.” JA457.
What was the “explanation” from Cigna for this “potential problem with
Defendants’ compliance” that the District Court may have accepted? Actuary
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Jason Gay’s Declaration uncontroversially stated that when these class members
“reach normal or early retirement age,” they should “become entitled to commence
their annuity payments.” JA242 (Dkt.#597-1). But Cigna offered no information
about the notices being given to the class members in this group who had already
reached early retirement age about how to commence their annuity benefits.
Cigna’s Sur-Reply stated only that the District Court had “specifically” allowed it
to use the “later of” the early retirement date or the Part B distribution date. JA409
(Dkt.#605 at 6).11 Cigna failed to mention that it did not tell these people how to
obtain the “Part B” benefits along with the Amara relief, nor did it provide them
with a “form to elect benefits.”
Now, the Actuarial Valuation Report for the Cigna Pension Plan, which
Cigna only produced to Class counsel on January 19, 2021, reveals that Cigna was
not providing a “form to elect benefits” to these class members because Cigna was
took the position that the Part B benefit “must be distributed before this [Amara]
benefit may be received.” JA456 (emph. added). A “Notice” sent to these class
members on September 1, 2020 by Prudential, as Cigna’s contract administrator,
further reveals that, in Cigna’s view, both “the retirement start date and form of
11

The District Court actually did not “specifically” allow this, but declined
to “entertain” Plaintiffs’ motion to enforce the Court’s orders. SA28 in No. 20202, Dkt.#579 at 5. This is one of the pending issues on appeal in No. 20–202.
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payment elected under Part B impacts the amount of the Amara benefit.” JA458.
The Actuarial Valuation Report shows that this means, in Cigna’s view, that “[i]f
such Part B payment was distributed as an annuity, it is first converted to a lump
sum based on the 417(e) interest and mortality applicable in the year of the Part B
payment and then adjusted by the 30 year treasury rate.” JA455.
Simply put, there has never been any district court action allowing Cigna to
reduce the amount of the Amara relief in this manner. To the contrary, the District
Court had in January 2017“correct[ed] and clarifie[d] the methodology it intends
to be used” to prohibit Cigna from offsetting from the Amara relief by using an
“artificial” "floor" interest rate that Cigna had used after 2009 based on the “form
of payment elected under Part B.” JA341-44 in No. 20-202; Dkt.#486 at 3-6; 2017
WL 88968 at *4 (“[b]ecause this remedy seeks an equitable determination of
'reasonable' interest rates, and the mechanism of Defendant's [2009] Plan
Amendment distorts what interest rates might have been by fixing an artificial
floor, the Court finds that use of floor rates is inappropriate for calculation of the
offset”). Yet Cigna is doing just that by using the Part B form of payment that was
calculated with those “floor rates.” The result is a remedy payment for the class
member who sent this Notice to Class counsel of $231 per month, instead of the
$359 per month he was notified about in January 2019 – which is a reduction of
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36% with no court review or approval. JA457, 459-60.
The information in the October 2020 Actuarial Valuation Report and in the
September 1, 2020 Notice is the type of information that Cigna never provided the
District Court, and which the District Court declined to hear from Plaintiffs when
it ruled that it “will entertain no further post-trial motions on [the] subject” of an
“accounting.” Under CBS Broadcasting v. FilmOn.com, 814 F.3d at 99-100, it was
contemptuous for Cigna to take it upon itself to interpret and revise the District
Court’s orders in this manner, and it was improper for the District Court to refuse
to order Cigna to provide an accounting for revisions like this and to refuse
prospectively to entertain further motions on this subject. The October 2020
Actuarial Valuation Report shows the type of information that a full accounting
will bring to the surface and allow the District Court to take appropriate action to
remedy and restrain.
C.

10,505 Class Members Have Been Excluded from, or Zeroed Out
of Relief, With No Opportunity to Challenge the Exclusions,
Including 1,519 Who Class Counsel Disputed.

Cigna has admitted that it is excluding “almost 10,000” people from any
“A+B” relief. JA201 (Dkt.#585 at 25). According to Cigna’s 1/18/19 remedy
calculations, the precise total is 10,505, consisting of 1,261 class members for
whom Cigna calculated a “zero” A+B remedy, plus 9,244 class members who
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Cigna says are “not vested” or otherwise excluded. JA363 (Dkt.#598-3).
Cigna provided no form letters for Class counsel or the Court to review
prior to sending denial letters to these individuals, and the letters Cigna mailed
contained no notice of any right to challenge Cigna’s determinations. Cigna’s
Opposition to the motion for an accounting represented that Prudential had mailed
“customized” notices to approximately 27,000 people, which would numerically
include these people, “containing the remedy calculations.” JA239 (Dkt.#597 at 4)
. This was obviously inaccurate as there were no “remedy calculations” in the
denial letters. Plaintiffs’ counsel had, moreover, already singled out 401 of these
individuals as having sufficient service to be vested, even though Cigna contended
they did not. JA262 (Dkt.#598-1 at ¶8). Plaintiffs also contested the “zeroing out”
of any A+B relief for another 1,118 class members. Id. Plaintiffs provided one of
the purportedly “customized” letters to these groups of individuals to show that
there was no notice of the right to challenge Cigna’s determinations in the letters
that Prudential had sent on its behalf to these individuals. JA386 (Dkt. #598-7).
What was Cigna’s “explanation” for this “potential problem with [its]
compliance”? Cigna said it is enough for it to tell these class members that they
can “call Prudential” “if you have more questions about your status.” JA410
(Dkt.#605 at 7). This provides no notice of the right to obtain a review of Cigna’s
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determination. Cigna took the position that “the failure to pay benefits to certain
class members whose benefits had not vested ... were not among issues certified
for class treatment.” SPA8. But if this is so, the determinations that certain class
members “had not vested” must be subject to review under ERISA §503(2), 29
U.S.C. 1133(2), which mandates a “full and fair review by an appropriate named
fiduciary of the decision denying the claim.” Telling someone that they can “call
Prudential” does not satisfy the statutory obligation. Nor does it satisfy the Cigna
Pension Plan’s own rules about describing “the Plan’s review procedures.”
Dkt.#362-13 at 99.
This is again an instance where Cigna "undertook to make [its] own
determination" of the Court’s injunction in violation of CBS Broadcasting, 814
F.3d at 99-100. An accounting will confirm the discrepancies between Cigna’s
actions and its duty to provide notice of the right to challenge benefit denials.
D.

1,738 Monthly Annuities That Were “Immediately” to Start or Be
Increased Are Not Fully Accounted for.

Cigna’s representations about class members who are current annuitants or
were to “immediately” become annuitants also failed to account for the extent to
which increases from the A+B reformation had been implemented. Based on
Cigna’s 1/18/19 relief calculations, there were 1,738 class members whose
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annuities were increased by the reformation: 357 current annuitants and 1,381
participants who had already received their Part B benefits and were to
immediately become annuitants, including trial witness Lillian Jones. JA261
(Dkt.#598-1 at ¶4).
Those annuity increases were worth approximately $27 million. JA260-61
(Dkt.#598-1 at ¶3). But Cigna failed to present any accounting of the benefit
increases for these class members. In February 2019, Cigna advised the District
Court that it was not going to automatically increase or institute the annuity
increases. JA65 (Dkt.#567 at 13). Instead, Cigna was going to mail election forms
to these class members. Id. Cigna’s 4/26/19 opposition to the motion to enforce
represented that Prudential had “processed” election forms for “approximately
2,000” annuitants. JA126-27 (Dkt.#572 at 3-4). But Actuary Henderson’s
Declaration only supported that election forms had been “provided,” not that they
had been “processed.” JA172 (Dkt.#572-1 at ¶34). Cigna thus presented
inconsistent and incomplete information related to the implementation of relief for
these 1,738 annuitants.
What was Cigna’s “explanation” for this “potential problem with its
compliance”? It said Plaintiffs were engaging in “semantics” about the difference
between “provided” and “processed,” JA407-08 (Dkt.#605 at 4-5), and it then
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misstated the contents of paragraph 3 of Jason Gay’s Supplemental Declaration.
Compare id. with JA416 (Dkt.#605-1 at ¶3).
E.

1,095 Lump Sum and Back Benefit Payments Are Not Fully
Accounted For.

Cigna’s 11/1/19 opposition to Plaintiffs’ motion to reconsider the denial of
the motion to enforce acknowledged that “almost 10,000 participants” were due
“back benefits and past due lump sums (including small benefit cashouts).” JA201
(Dkt.#585 at 25). Using Cigna’s 1/18/19 relief spreadsheet, Plaintiffs’ counsel
more precisely counted that there were 9,995 class members due back benefits or
small benefit cashouts, including 142 deceased class members and 624 class
members due small benefit cash outs pursuant to the Court’s August 16, 2019
Order. JA260 (Dkt.#598-1 at ¶2). Cigna’s representation in its opposition to the
motion for an accounting was that the lump sums and back benefits were
accounted for because “8,900” have been paid. JA239 (Dkt.#597 at 4). Obviously,
this is not “all” of the 9,995 class members, and it provided Plaintiffs with no way
to determine who the 1,095 unpaid people were or to otherwise ensure payments
to them.
What did Cigna’s Sur-Reply offer as its “explanation” for this “potential
problem with [its] compliance”? It agreed that the its “8,900" figure was short
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about “1,000" people, but then asserted, without support, that they had been paid.
JA406-07 (Dkt.#605 at 3-4). Again, these are discrepancies it is appropriate to
order Cigna to account for, rather than allow Cigna’s counsel to “explain” them in
an unattested brief.
V.

The August 6, 2020 Ruling Improperly Relied on Factual
Representations from Cigna’s Counsel for “Explanation[s]” of the
“Potential Problems with Defendants’ Compliance.”
Despite the reformation in this case being warranted to remedy “Cigna’s

fraud,” 775 F.3d at 526, the District Court accepted Cigna’s counsel’s
“explanations” about “potential problems with [the Cigna] Defendants’
compliance” and placed the burden on Plaintiffs to disprove them without the
benefit of an accounting. SPA9, 11, 13. Neither Cigna nor the Court answered the
question of why Cigna was relying on its counsel to make representations about
implementation if counsel’s representations were grounded in the records. And as
shown above, some of those representations were, at best, half-truths.
The cases on accounting show that the District Court turned the standards
for an accounting on its head. The District Court never expressly adopted Cigna’s
request that the Court require a showing of “contempt” or “systemic problems or
failures” before any accounting, but it did accept Cigna’s counsel’s unsupported
“‘explanation[s]’ for the ‘potential problems with [Cigna’s] compliance,’” despite
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the undisputed rule that counsel’s factual representations are “not evidence.”
This Court has recently had to issue a series of summary orders to restate
the rule that “statements of counsel are not evidence.” See Rosales v. Barr, 2020
U.S. App. LEXIS 39193, *5, 2020 WL 7350244, *2 (2d Cir. 12/15/20) (citing INS
v. Phinpathya, 464 U.S. 183, 188 n.6 (1984) (“unsupported assertions in
respondent’s brief” provided “no basis for concluding that the case is or will
become moot”); Heitor v. Barr, 2020 U.S. App. LEXIS 37588, *4, 2020 WL
7050446, *2 (2d Cir. 12/2/20) (“counsel’s statement in a brief is not evidence”);
Ocasio v. Barr, 829 Fed.Appx. 558, 561 (2d Cir. 10/9/20); Pretzav. Holder, 225
F.3d 161, 170 (2d Cir. 2013) (“arguments of counsel are not evidence ... and the
Government failed to make any evidentiary proffer demonstrating the basis” for
argument). This is another case in which counsel have improperly offered factual
assertions which are “not evidence.”
While the District Court did not say so directly, its August 6, 2020 Ruling
was obviously accepting representations from Cigna’s counsel that were “not
evidence.” The Court also accepted factual representations from Actuary Jason
Gay’s declaration. SPA11. But Plaintiffs’ reply had already accepted Jason Gay’s
representations, with the exception of his clear error in representing that only 12
people had not been paid the “current amounts owed,” JA242-43 (Dkt.#597-1 at
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¶4), which Cigna’s own motion to file a surreply subsequently conceded was
closer to “1,000.” JA391 (Dkt.#600 at 5). Nothing in Mr. Gay’s declarations
disputed that there was over $100 million in unpaid, unaccounted for relief, that
payments for 1,095 individuals due back benefits and lump sums were
unaccounted for, as were payments to 1,738 class members who are “immediately”
due monthly annuities, and that Cigna was holding up relief to 2,614 class
members who are eligible to commence early retirement benefits immediately until
they take “Part B” distributions. JA255-57 (Dkt.#598 at 8-10). For the 2,614 class
members who had not yet taken “Part B” distributions, Cigna was not even
mailing them a “form to elect benefits” but was telling them to call a 1-877
number for more information. JA256-57, 400-01 (Dkt.#598 at 9-10; Dkt.#601 at 56). As stated above, Class counsel have now learned from class members that
Cigna was placing additional restrictions on those payments without asking for
Court approval, which violates the District Court’s January 2017 Order prohibiting
Cigna from using offsets with the artificial “floor” interest rates. For the 10,505
class members excluded from any relief, nothing in Jason Gay’s declarations
disputed that these class members, including the 1,519 whose status Plaintiffs’
counsel specifically challenged, had not been notified of the right to contest the
benefit denials.
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In its August 6, 2020 Ruling, the District Court “agree[d] with Defendants”
that “a post-judgment equitable accounting is unwarranted” because “Defendants
have ‘provided ... acceptable explanation[s]’ for the ‘potential problems with
Defendants’ compliance’ that Plaintiffs have raised.” SPA8, 11. While the Court
recited many of the factual assertions that Cigna’s counsel were making, it did not
specifically say that it accepted Cigna’s counsel’s factual assertions in finding
Cigna’s “explanations for the potential problems with [Cigna’s] compliance” to be
“acceptable.” SPA11 (Dkt.#606 at 11).
As a result, Plaintiffs’ motion for reconsideration requested that the District
Court clarify its reliance on factual representations from Cigna’s counsel as
“‘explanation[s]’ for the ‘potential problems with [Cigna’s] compliance.’”
JA4522-23 (Dkt.#607 at 5-6). The September 10, 2020 Order declined to clarify
the extent to which it was relying on counsel’s factual representations. But it is
inescapable that the District Court was relying on Cigna’s counsel’s factual
representations because Actuary Jason Gay did not offer any explanations of the
issues that Plaintiffs identified.
It was error for the District Court to accept Cigna’s counsel’s unsupported
factual “explanations” as the basis for denying an “accounting” of the relief that
“Cigna’s fraud” warranted because counsel’s explanations are “not evidence” and
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because counsel’s “explanations” did not provide the basis for denying an
accounting. Again, the certified records and party communications that have come
to light since provide the final proof that acceptance of those explanations was
unwarranted.
VI.

The August 6, 2020 Ruling Improperly Relied on and Misconstrued an
“Unpublished” Per Curiam D.C. Circuit Decision.
As stated above, the United States Court of Appeals for the District of

Columbia Circuit decided the leading case in the last several decades on an
“accounting” “under traditional equitable principles,” ordering an accounting of
the Indian Trust Funds administered by the Department of Interior in the Cobell v.
Norton and Cobell v. Salazar cases. But here, the August 6, 2020 Ruling focused
on an unpublished decision in Kifafi v. Hilton Hotels, 752 Fed.Appx. 8 (D.C. Cir.
2019). Even though Kifafi was a “per curiam” “disposition that will not be
published,” id. at 10 n.5, which means, under D.C. Cir. Rule 36(e), “that the panel
sees no precedential value in that disposition,” the August 6, 2020 Ruling devoted
two pages to this decision, saying that it was “instructive” and provided “useful
guidance.” Id. at 8, 10 n.5. Cigna had focused on Kifafi because the Amara class’s
lead counsel is also lead counsel for the Kifafi class. JA240 (Dkt.#597 at 5 n.5). In
doing so, Cigna cited Kifafi without noting that it was unpublished, and misread it
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as holding that an “accounting” is “not necessitate[d] ... absent evidence of
‘systemic problems or failures’ in implementation.” Id. The per curiam Kifafi
decision does not say that. Instead, it rules that “[t]he district court did not abuse
its discretion by choosing to end its active supervision of the permanent
injunction,” while qualifying that the “relinquishment of jurisdiction did not
terminate the underlying injunction [and that] should the implementation break
down, class members retain the enforcement rights of a party to a permanent
injunction.” 752 Fed.Appx. at 9. Cigna and the District Court also misunderstood
the record on which Kifafi was based. In Kifafi, the District Court had for “two
years” actively supervised “the administration and enforcement of its final
remedial order,” including requiring the Hilton Defendants to produce data and
declarations on implementation. 79 F.Supp.3d 93, 97 (D.D.C. 2015). On appeal,
the issue was how long that “intensive supervision” needed to continue. 752
Fed.Appx. at 9.
The per curiam D.C. Circuit decision ruled that while the district court had
not abused its discretion in denying an accounting “based on the evidence before
it” in 2015, the district court’s denial “did not terminate the underlying injunction,
nor did the court hold that Hilton was done satisfying its terms. Should the
implementation break down, class members retain the enforcement rights of a
46

party to a permanent injunction.” 752 Fed.Appx. at 9. Accord, Courthouse News
Serv. v. Brown, 908 F.3d 1063, 1074 (7th Cir. 2018) (if party “fails to comply with
the federal court’s injunction or complies only partially, the federal court’s
involvement would certainly continue as it oversees the implementation of its
order”).
The “enforcement rights of a party to a permanent injunction” to which the
per curiam order referred include the right to an “accounting” or post-judgment
discovery. Based on this part of the D.C. Circuit’s order, the named Plaintiff in
Kifafi filed a motion on May 5, 2020, which continues to be pending, for an
“accounting” or “post-judgment discovery” and to “show cause” on contempt on
the basis that Hilton implementation of the permanent injunction had “broken
down.” See Dkt.#451-1 in 98-1517 (D.D.C.). As here, Plaintiff offered evidence
from Hilton’s 10-Q and 10-K annual reports and the Form 5500 annual
return/reports, as well as communications produced by class members, showing
that Hilton had stopped making significant payments after the District Court ended
its active supervision and refused to order any further “accounting.” Dkt.#451-1 in
98-1517 (D.D.C.), at 17-26.
The District Court erred in relying on the per curiam Kifafi decision for
guidance, and in misunderstanding the guidance that if offered, rather than relying
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on the precedents on equitable accountings in the Supreme Court, this Circuit, and
the D.C. Circuit.
VII. The September 10, 2020 Order Improperly Refused to “Entertain ...
Further Post-Trial Motions on [the] Subject” of an Accounting.
The September 10, 2020 Order compounded the error of denying any
“accounting” by pronouncing that the district court “will entertain no further posttrial motions on [the] subject of an accounting.” SPA13 (Dkt.#609 at 1). There is a
constitutional right to engage in collective activity to obtain “meaningful access to
the courts.” United Transp. Union v. State Bar of Michigan, 401 U.S. 576, 585
(1971). In light of the right to “meaningful access,” district courts do not have
discretion to decline to “entertain” motions, and particularly not motions to
enforce collective relief secured in the movants’ favor to remedy fraud. District
courts are not empowered to close the courthouse doors by simply invoking
judicial discretion.
The August 6, 2020 Ruling was unclear on whether the Court’s order
denying an “accounting” was for now and in the future, or whether the District
Court was only accepting Cigna’s “‘explanation[s]’ for the ‘potential problems
with Defendants’ compliance’ that Plaintiffs have raised” as of this time,
recognizing that Cigna is not done with addressing those “potential problems” or
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with satisfying the permanent injunction for relief. But the District Court’s “Order
Denying [the] Motion for Clarification” categorically states that the Court “will
entertain no further post-trial motions on this subject.”
The Supreme Court ruled in Amara that employee benefit plan participants
are entitled to the relief that “traditionally” and “typically” was available in equity.
563 U.S. at 439. And in the Kifafi case, the D.C. Circuit ruled that class members
must “retain the enforcement rights of a party to a permanent injunction,” which
includes the right to an accounting. 752 Fed.Appx. at 9. There is no legal authority
under which a district court has the discretion to restrict those “enforcement
rights” by declining to “entertain” a motion for an accounting of implementation
of a permanent injunction. The 2019 Form 5500 Annual Return/Report suggesting
that Cigna may have taken a nearly 30% discount from the relief as soon as it
adopted the reformation amendment, JA446, and the September 2020 Notice from
Prudential and the October 2020 Actuarial Valuation Report announcing the
imposition of new restrictions on the relief, JA458, 454-56, are but three
indications of the errors in the District Court’s rulings.
The August 6, 2020 Ruling’s reference to Cigna having offered “acceptable
explanations for the ‘potential problems with Defendants’ compliance that
Plaintiffs have raised” indicated Cigna had not proven compliance to the Court
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such that an “accounting” would never be appropriate, but that it had offered
“explanations” for “potential problems with ... compliance” that the District Court
was accepting at that time. In denying the motion to clarify or reconsider, the
District Court, however, closed off any future motion for an accounting. Plaintiffs
expressed their fear that without an accounting, the District Court was going to
repeat what happened in Kifafi where the Hilton Defendants came up with new
restrictions on relief after the District Court ended its active supervision without
any order for an ongoing or final “accounting.” As shown by the Form 5500 that
Cigna filed on October 15, 2020, the October 2020 Actuarial Valuation Report,
and the revised “Notice” that Cigna sent to class members in September 2020, this
has been the tragic outcome here, too.
CONCLUSION
For the foregoing reasons, this Court should reverse the district court’s
denial of any equitable accounting to the class of trust beneficiaries. Consistent
with the Cigna Defendants’ duties as fiduciaries and enjoined parties, this Court
should order the Cigna Defendants to provide an accounting to the class of trust
beneficiaries on implementation of the relief. That accounting should address the
unpaid and underpaid retirement benefits from Cigna’s January 18, 2019
calculations of relief amounts and the status of notifying class members who
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Cigna has denied any relief of the right to challenge those determinations.
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
individually, and on behalf
JANICE C. AMARA et al., indiVidually,
OBA)
Civil No. 3:01-CV-2361
3:0l-CV-2361 (JBA)
of others Similarly
similarly situated,

Plaintiffs,
V.
v.
CIGNA CORP. and CIGNA PENSION PLAN,

August 6, 2020

Defendants.
RULING DENYING PLAINTIFFS' MOTION FOR ACCOUNTING

Plaintiffs move "for an accounting that the Cigna Defendants have fully satisfied the

judgment against them." ([Doc. # 591].) Defendants oppose. For the reasons described below,
Plaintiffs' Motion is denied.

I.
1.

Background

The Court assumes the parties' familiarity with this case's background and long history but
will summarize the facts of this case insofar as they are relevant to the instant motion.
This case began in 2001 when Plaintiff Janet c.
C. Amara, on behalf of herself and those
Similarly
similarly situated, brought suit against Defendants Cigna Corporation and the Cigna Pension Plan
(collectively, "Cigna"), alleging that they had violated the Employee Retirement Income Security
Act of 1974 ("ERISA"), 29 U.S.C.
U.S.c. §§ 1022(a), 1024(b), and 1054(h) when switching from a defined

benefit pension plan ("Part A") to a cash balance plan ("Part B"). Among the remedies requested
was the appointment of a class action administrator or special master "to oversee implementation
of remedies, with authority to make an accounting and take necessary steps to bring the Plan into
compliance" and the ordering of an accounting of "over 9,700 participant records." (Pls.'
(PIs.' Trial

Memo [Doc. # 205] at 2, 4.)
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fully and
and completely
completely complied
complied with
with the
the Court's
Court's Orders,"
Orders,"
this
412-1] at
at 9.)
9.) This
This Court
Court
among other
other things.
things. (Pls.'
(PIs.' Mem.
Mem. Supp.
Supp. Mot.
Mot. Compliance
Compliance Plan
Plan [Doc.
[Doc. ## 412-1]
among
on January 14,
14, 2016.
2016. (Ruling
(Ruling on
on Proposed Methodology
Methodology and
and Request
Request for Order
denied this
this request
request on
denied
[Doc. # 459]
459].)
.) Although the Court recognized its "inherent authority" to issue
of Compliance Plan [Doc.#
an order "in aid of enforcement of its judgment," it also noted that its enforcement authority was
judgment.'" (Id. at 20
"'extend[ed] only as far as required to effectuate a judgment.'''
"not limitless" and '"extend[ed]

Fafel v. Dipaola, 399 F.3d 403,411 (1st Cir. 2005).) The Court determined that Plaintiffs'
(quoting Pafel
hard] not shown themselves to be noncompliant and
request was "premature," as "Defendants ha[d]
'indeed
methodology."
ha[ d] not as yet had an opportunity to comply due to the issues around the methodology.''
indeed hal
(Id. at 21.)1
21.) 1
In 2019, Plaintiffs moved "that this Court grant their motion to enforce the Court's
reformation and methodology rulings and sanction Cigna for calculating and paying individual

faii to comply with the
.. interpretations...
remedy amounts under.
interpretations ... of this Court's orders that faU
under ...
Court's rulings." (PIs.'
(Pls.' Mot. to Enforce J. and for Sanctions [Doc. ## 571] at 1.) In their proposed
order-but unmentioned in their supporting memorandum of law-Plaintiffs requested "an
accounting"
the amounts "for each class member (and an accounting for the additional
of the
accounting" of

disputes
methodological disputes
parties' methodological
the parties'
of the
certain of
In
addressed certain
also addressed
Court also
the Court
ruling, the
this ruling,
In this
clarified
subsequently
were
ruling were subsequently clarified
this ruling
of this
regarding
Aspects of
relief. Aspects
B relief.
A ++ B
of A
implementation of
the implementation
regarding the
for
request for
Plaintiffs' request
to Plaintiffs'
as to
ruling as
its ruling
revise its
not revise
# 486].)
and
did not
Court did
the Court
However, the
486).) However,
([Doc.#
revised. ([Doc.
and revised.
aa compliance
19-21.)
at 19-21.)
id. at
(See id.
plan. (See
compliance plan.
11
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attorneys' fees
fees to
to be
be separately paid ...
... )"
)" as
as aa remedy.
remedy. (Proposed
(Proposed Order
Order on
on Mot.
Mot. to Enforce
Enforce J. and
and
attorneys'
for Sanctions
Sanctions [Doc.#
[Doc. # 571-2]
571-2] at
at 2-3.)
2-3.) Without
Without addressing
addressing this
this request
request for
for an accounting,
accounting, the
the Court
Court
for
denied certain aspects
aspects of
of Plaintiffs'
Plaintiffs' motion,
motion, concluding that
that Cigna was in compliance
compliance with
with the
the
denied

[Doc. #
Revised Ruling on Proposed Methodology and Request for Order of Compliance Plan. (([Doc.
579].)
Plaintiffs subsequently moved for reconsideration.
.) The Court stood by this conclusion when Plaintiffs
579]
588].)
their appeal of the Court's enforcement and sanctions
([Doc. # 588]
.) Plaintiffs submitted notice of their
([Doc.#
rulings, as well as other rulings, in January 2020. ([Doc. # 592].) That appeal remains pending

before the Second Circuit.
On January 14, 2020, Cigna filed an "expedited motion" to discharge their supersedeas
([Doc. # 589] at 1.) Plaintiffs offered only
bond, which was slated for renewal on January 16, 2020. ([Doc.#

conditional consent for this release, cross-moving "for an accounting that the Cigna Defendants
have fully satisfied the judgment against them" to obviate any objection. ([Doc. # 591] at 1.) On
January 16, 2020, the Court granted Cigna's motion to release its bond obligation, on the basis that
"Cigna's appeal hard]
ha[ d] represented in its supporting brief ... that the
ha[ d] been decided and Cigna hal
current amounts owed to Class Members hard]
ha[d] been remitted and the judgment satisfied." ([Doc.
## 594] at 2.) The Court declined to rule on Plaintiffs cross-motion for accounting at that time,

permilling Cigna to file a sur-reply. (See
instead allowing the parties to brief the issue further and
an<l perrniLLing
sur-reply in
[Doc.## 604] (permitting sur-reply.in
id. at 1 (deferring ruling on Plaintiffs cross motion); see also [Doc.
response to Defendant's Motion to Strike [Doc.
[Doc.## 599]).)

II.

Discussion

Plaintiffs seek an "accounting by the Cigna Defendants" to both the class and the Court

(Pls.'
"showing that the Cigna
satisfied the judgment entered against them." (PIs.'
Defendants have fully satisfied
Cigna Defendants

4
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Proposed Order
Order on
on Mot.
Mot. to
to Di$charge
Di~charge Supersedeas
Supersedeas Bond
Bondand
and Cross-Mot.
Cross-Mot. for
for Accounting
Accounting [Doc.
[Doc. ##
Proposed
590-1] at
at 1.)
1.)
590-1]
Plaintiffs assert
assert that
that an
an "accounting
"accounting isis required
required in
in equity
equity for
for the
the discharge
discharge of
of fiduciary
fiduciary
Plaintiffs
duties." (Pls.'
(PIs.' Mem.
Mem. Supp.
Supp. Mot.
Mot. for
for Accounting
Accounting [Doc.
[Doc. ## 590]
590] at
at 1.)
1.) In
In their
their reply
reply brief,
brief, Plaintiffs
Plaintiffs
duties."
elaborate that
that they
they need
need not
not show
show that
that Defendant
Defendant breached
breached some
some duty,
duty, as
as the
the "fiduciary
"fiduciary has
has an
an
elaborate

quoting Samuel
independent duty
duty to
to account."
account." (Pls.'
(PIs.' Reply
Reply Mot.
Mot. for
for Accounting
Accounting [Doc.#
[Doc. # 598]
598] at
at 22 ((quoting
Samuel
independent
in THE
THE OXFORD
OXFORD HANDBOOK
HANDBOOK OF
OF FIDUCIARY
FIDUCIARY LAW
LAW 452
452 (E.
(E. Criddle,
Criddle, P.
P.
Bray, "Fiduciary
"Fiduciary Remedies,"
Remedies," in
Bray,
Miller, & R.
R. Sitkoff eds. 2019)).)
2019».) Plaintiffs also assert that
that an accounting is appropriate here,
Miller,

because "even though there are at least $112 million in unpaid retirement benefits, the fiduciaries
are only providing information related to implementation to entities and persons to whom no
fiduciary duties are owed while refusing to supply the same information to the trust beneficiaries."
(Id. at 5.) Plaintiffs contend that Cigna's representations as to the satisfaction of the judgment "are

not only unverifiable, but inconsistent with the remedy calculations Cigna provided on January
18,2019."
of this contention, Plaintiffs assert that "79% of the reformation's
18, 2019." (Id. at 7.) In support ofthis

value is unaccounted for," as Cigna's "first through third quarter 2019 financial statements each
give the value of the reformation" as $142 million, but "lbJased on Cigna's representations, ... the

benefit
small benefit
and small
back payments and
million' in back
only
$30 million'
are 'almost $30
payments Cigna has made are
benefit payments
only benefit
for
accounted for
not accounted
has not
Cigna has
that Cigna
assert that
cashouts,"
also assert
Plaintiffs also
(Id.) Plaintiffs
unpaid. (Id.)
million unpaid.
$112 million
leaving $112
cashouts," leaving
participants.
1,000 participants.
to 1,000
due to
cashouts, due
back
small-benefit cashouts,
including small-benefit
sums, including
lump sums,
past-due lump
and past-due
benefits and
back benefits
and
incomplete and
only incomplete
"presented only
has "presented
(Id.
Cigna has
that Cigna
contend that
Plaintiffs contend
Additionally, Plaintiffs
8.) 2 Additionally,
at 8.)2
(Id. at

2019
November 1,1, 2019
Cigna's November
in Cigna's
stated in
Plaintiffs
number stated
the number
comparing the
by comparing
figure by
this figure
derive this
Plaintiffs derive
10,000
"almost
that
stated
which stated that "almost 10,000
Opposition
Reconsideration, which
for Reconsideration,
Motion for
Plaintiffs' Motion
to Plaintiffs'
Opposition to
January
the January
in the
provided in
number provided
the number
participants"
were
due
such
benefits,
([Doc.
#
585]
at
25),
to
the
to
25),
at
585]
([Doc.#
benefits,
such
participants" were due
22
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inconsistent information
information related to the
the implementation
implementation of
of relief'
relief' for
for 1,738
1,738 class
class members "whose
"whose
inconsistent
by the
the reformation."
reformation." (Id.
(Id. at
at 8-9.)
8-9.) They
They further
further contend
contend that
that "Cigna's
"Cigna's
annuities were
were increased
increased by
annuities
account at all
all for the
the status
status of
of implementation of
of the
the remedy"
remedy" as
as to 2,600
2,600
does not account
presentation does
([d. at 9-10.) Finally, Plaintiffs
immediately eligible to collect benefits. (Id.
class members who are now immediately

assert that an accounting is warranted because Cigna "has admitted that it is excluding 'almost
'A +B' relief' and has not yet provided "meaningful explanation for the
10,000' people from any 'A+B'

([d. at 10.)
determination" or recognized "any right to contest them." (Id.
delermination"
Defendants respond that an accounting should not be required because "Class Counsel

have not shown any systemic failures by Cigna to implement the A+ B reformation remedy ordered
by the Court." (Defs.' Opp. to Pls.'
PIs.' Mot. for Accounting at 1.) Defendants assert that it "already has

demonstrated to the Court its diligent compliance with the Court's orders, through multiple
declarations and status reports showing the steps it has taken to comply, both in notifying class
A+B remedy benefits and in paying such benefits," and that it
members about the amount of their A+
has "issued checks to class members for payment of back benefits owed, ongoing annuity
payments, and small benefit cashouts, and has now issued additional small benefit cashout checks
to those class members entitled to them" pursuant to the Revised Ruling on Proposed
Methodology and Request for Order of Compliance Plan. (Id.) In support of its opposition,
& Consulting Actuary with
Defendants have provided declarations by Jason Gay, a Vice President &

Prudential Retirement Insurance and Annuity Company ("Prudential") who has "been involved
in Prudential's actuarial consulting services for the [Cigna Pension] Plan since approximately

that 8,900
represented that
Cigna represented
which Cigna
in which
Accounting, in
29,
Motion for Accounting,
Plaintiffs Motion
to Plaintiffs
Opposition to
29, 2020 Opposition
# 597] at 4).
participants had been
([Doc.#
been paid, ([Doc.
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2010" and
and who
who details
details Cigna's
Cigna's efforts
efforts to
to satisfy
satisfy the
the judgment.
judgment. (Ex.
(Ex. 11 (Gay
(Gay Deel.)
Decl.) to
to Defs.'
Defs.' Opp.
Opp. to
to
2010"
597-1] , l;1; see
see also
also Ex.
Ex. 11(Gay
(Gay Supp.
Supp. Deel.)
Decl.) to
to Defs.'
Defs.' Sur-Reply
Sur-Reply to
to
PIs.' Mot.
Mot. for
for Accounting
Accounting [Doc.#
[Doc. # 597-1]'"
Pls.'
605-1].)
PIs.' Mot.
Mot. for
for Accounting
Accounting [Doc.#
[Doc. # 605-1].)
Pls.'
as to
to their
their representations
representations
In their
their sur-reply,
sur-reply, Defendants
Defendants also
also rebut
rebut Plaintiffs'
Plaintiffs' claims
claims as
In
regarding the
the satisfaction
satisfaction of
of the
the judgment.
judgment. Defendants
Defendants assert
assert that
that "Class
"Class Counsel
Counsel intentionally
intentionally
regarding
not accounted
accounted for
for 79% of the remedy,
remedy, even
even though
though
mislead the Court
Court by claiming
claiming that
that Cigna
Cigna had not
mislead
they (and
(and the Court) know that the majority of the Court-ordered retirement benefits will be paid

out over the course of each participant's lifetime for decades into the future." (Defs.' Sur-Reply to
PIs.' Mot. for Accounting [Doc. ## 605]
605J at 2.) Defendants note that the represented total value of
Pls.'

the judgment in the amount of $142 million "includes the value of future monthly annuity
payments to be paid to class members for their lifetimes and benefits for class members who have
not yet reached retirement eligibility under the terms of the Plan," explaining why Cigna's
declarations state that only "$30 million had been paid out in lump sums and back benefits" to
date. (Id.) Defendant also asserts that "Class Counsel distort the record by suggesting that Cigna
has failed to payor
pay or address approximately 1,000 class members entitled to receive lump sum back
benefits."
(Id. at 3.) Defendants observe that Plaintiffs derived this number by using outdated
benefits.'' ([d.
figures that did not account for the Court's August 16, 2019 Order, ([Doc. ## 579]), directing
Defendants "to pay small benefit cashouts to participants who have not received their Part B cash

their Part B
they commence their
to when they
"as opposed to
(id.), "as
balance
balance accounts as promptly as possible," (id.),
approximately
that "the approximately
explain that
further explain
benefit
Defendants further
3). Defendants
at 3).
Sur-Reply at
(Defs.' Sur-Reply
future," (Defs.'
the future,"
in the
benefit in
Part
taken Part
not taken
have not
who have
members who
class members
cashout class
400
benefit cashout
small benetIt
600 small
and 600
members and
class members
deceased class
400 deceased
4.)
at 4.)
(Id. at
missing." ([d.
were missing."
claimed were
Counsel claimed
B
Class Counsel
individuals Class
1,000 individuals
approximately 1,000
the approximately
up the
make up
B make
that itit
stated that
never stated
has never
Cigna has
that Cigna
claim that
wrongly claim
Defendants
Counsel wrongly
"Class Counsel
that "Class
contend that
also contend
Defendants also
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actually paid
paid annuities
annuities to
to the
the 1,738
1,738 class
class members
members whose
whose annuities
annuities were
were due
due to
to immediately
immediately begin
begin
actually
or increase,"
increase," noting
noting that
that Mr.
Mr. Gay's
Gay's "declaration
"declaration specifically
specifically stated
stated that
that Prudential
Prudential"commenced
"commenced the
the
or
of initiating
initiating annuity
annuity payments
payments for
for approximately
approximately 1,650
1,650 annuitants."
annuitants." (Id.
(Id. at
at 55 (citing
(citing Gay
Gay
process of
process
3).) Defendants
Defendants also
also object
object to
to Plaintiffs'
Plaintiffs' claim
claim that
that "Cigna
"Cigna should
should be
be paying
paying annuities
annuities to
to
Decl. ~~ 3).)
Deel.
55 years
years old,"
old," as
as the
the "Plan
"Plan provides
prOVides that
that
approximately 2,600
2,600 additional
additional participants
participants who
who are
are now
now 55
approximately
is 65,
65, not
not 55." (Id.)
(Id.) Defendants
Defendants add
add that
that "for
"for those
those age
age 55 class members
the normal
normal retirement
retirement age is
the
entitled to early retirement benefits under Part A who have not yet taken Part B benefits, Cigna

has notified them that they can commence the benefit if they so desired by taking Part B." (Id. at
6.) Finally, Defendants state that "Class Counsel misleadingly suggest that those" 10,000

individuals "not entitled to a remedy benefit were not given any right to contest that
determination," as the "very letter they attach (Dkt 598-7, Exhibit F) includes information about

why the participant was not entitled to a benefit and states that if they believe the information is
inaccurate or if they have questions about their status, they should contact Prudential for
assistance," (id. at 7), and that "to the extent anything in Class Counsel's reply could be read to
question the failure to pay benefits to certain class members whose benefits had not vested, Class
Counsel do not have standing to challenge these issues on hehalf of class members and they were
not among issues certified for class treatment," (id. at 7 n.9).
Having considered the parties' arguments, the Court agrees with Defendants that a post-

has the
Court indeed has,
one disputes, this Court
no one
judgment accounting
accounting should not be ordered. As no
10 U.S.
Lynn, 10
(citing Finley v.v. Lynn,
at 22 (citing
Mem. at
Pls.' Mem.
authority
accounting. (See PIs.'
post-judgment accounting.
order aa post-judgment
authority to order
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238 (1810)); Defs.' Opp. at 2 (same).) However, the question here is whether Plaintiffs have justified
remedy.33 They have not.
such a remedy.

Although there is scant case law on the propriety of a post-judgment accounting in the
absence of a contempt finding,4 the Court finds Kifafi v. Hilton Hotels Ret. Plan, 79 F. Supp. 3d 93

(D.D.C. 2015), to be instructive. In that case, the Kifafi class, who were represented by the same
counsel as here, responded to defendants' motion to release a $75.8 million supersedeas bond by
moving for post-judgment discovery for the purposes of obtaining "the algorithms, calculation
results, and mailing or payment records for the approximately 20,000 class members in this case"

Id. at 109. The Kifafi class argued that "Defendants' failure to provide" such
from defendants. Id.
information was "both evidence of non-compliance with the Court's judgment, and evidence of

33 The Court observes that if a post-judgment accounting were a matter of right, Plaintiffs'
appOintment of a class action
various efforts to obtain a post-judgment compliance plan or the appointment
administrator "with authority to make an accounting and take necessary steps to bring the Plan
(Pls.' Trial Memo at 2, 4), as detailed supra, would have been without purpose.
into compliance," (PIs.'
Although Plaintiffs attempt to marshal case law from across the centuries, none of the
authorities they cite directly support the outcome they desire here. Most discuss a court's authority
in ordering an accounting or other post-judgment discovery where it would be useful in further
adjudicating a case, see, e.g., Knowlton v. Anheuser-Busch Companies Pension Plan, 849 F.3d 422,
432 (8th Cir. 2017) (remanding case after final judgment and noting that "the district court may
benefits."
reconsider whether certain records will assist in its calculation of the requested benefits."
1070,
428
Cobell
required,
(emphaSiS
added));
where
it
statutorily
see,
e.g.,
Cabell
v.
Norton,
F.3d
1074
was
(emphasis
(D.C. Cir. 2005) (explaining that the American Indian Trust Fund Management Reform Act of
of Interior); or where
1994 imposes a "duty to proVide
provide a historical accounting" upon the Secretary ofInterior);
the defendant was asserted to be in contempt, see, e.g., Chevron Corp. v. Danziger, No. 11 CIV.
0691 (LAK), 2018 WL 2247202, at *7 (S.D.N.Y. May 16, 2018) (granting post-judgment contempt
application "insofar as [the motion sought] leave to conduct discovery with respect to
[defendant's]
[defendant's] compliance with the Judgment" where plaintiff had provided "clear and convincing"
"evidence of noncompliance" and where defendant's noncompliance was determined to be
"brazen and deliberate"). None of those considerations are relevant here.
44
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the need
need for post-judgment
post-judgment discovery
discovery to
to determine
determine Defendants'
Defendants' compliance"
compliance" with
with the
the judgment.
judgment.
the

ld. The
The court
court rejected
rejected those
those arguments,
arguments, stating
stating that
that the
the Kifafi
Kifafi class
class had
had "not
"not met
met [its]
[its] burden
burden of
of
Id.
showing that
that [it]
[it] isis entitled to
to post-judgment discovery" and
and that
that "Defendants'
"Defendants' refusal
refusal to
to provide
provide
showing
with this information is not evidence" of defendants' noncompliance.
[the Kifafi class's] counsel with

ld. at 109-10. Relying on declarations by individuals involved with administration
administration of the retirement
Id.
plan at issue, the court went on to explain that defendants had "provided an acceptable explanation
issue[s]"
[s]" raised by the Kifafi class or that the issues had been "resolved" at the time of ruling.
for the issue

ld. at 110. The court further characterized the Kifafi class's effort to obtain post-judgment
Id.
discovery as "effectively [a] request[] to be made a special monitor of the administration of the

Plan," and noted that the Kifafi class's counsel had previously and unsuccessfully made three
similar attempts "to obtain a monitoring position over the administration of the Plan through the

appointment of a third party monitor or the appointment of Plaintiffs counsel himself as monitor."

ld.
Id. "Taldng into account the constantly evolving nature of providing retirement benefits," the court
concluded that there were "no systemic problems or failures in Defendants implementation of the

l
jllclgment"
judgment" and that Defendants were "in compliance such that they satisfied the fjudgment's 1
terms." ld.
Significantly, the Kifafi class appealed this ruling, raising as their "central argument" that
"the district court should have ordered an eqUitable
equitable accounting." Kifafi v. Hilton Hotels Ret. Plan,
752 F. App'x 8, 9 (D.C. Cir. 2019).5
2019). 5 The D.C. Circuit assumed arguendo that the Kifafi class's

Plaintiffs stress that the D.C.
D.C. Circuit's unpublished per curiam opinion affirming the
Pls.' Reply at 3 (citing D.C. Cur. Rule 36(e)
district court in
in Kifafi lacks precedential value. (See PIs.'
unpublished opinion
recognizing that an unpublished
regarding unpublished dispositions).) While of course recognizing
disposition
that disposition
consider
nonetheless
from
another
circuit
has
no
binding
effect,
this
Court
may
nonetheless
consider
that
Court
from another circuit has no binding effect, this
as useful
useful guidance.
5

5
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"requests for post-judgment
post-judgment discovery
discovery and
and compliance
compliance reporting"
reporting" "constituted
"constituted aa request
request for an
an
"requests
accounting," and
and found
found "no
"no abuse
abuse of
of discretion
discretion in
in the
the court's
court's denial
denial of
of the
the requests
requests in
in
[equitable1accounting,"
[equitable]
of its finding
finding that
that [[defendant]
was in
in compliance."
compliance." Id. at 9-10.
9-10.
light of
defendant] was
light

Here, the Court has previously accepted Cigna's representations "that the current amounts
owed to Class ;Members
!v1embers have been remitted and the judgment satisfied." (See January 16, 2020

Ruling at 2.) Cigna has since supported these representations through the sworn declarations of
Mr. Gay, who has averred that Prudential has "mailed checks to 8,962 people," as 7,307 of those

individuals were eligible to "receive[] a one-time lump sum payment and the remaining 1,655
Decl. ~ 4.) Mr. Gay
people were eligible to commence or increase an existing annuity." (Gay Suppl. Deel.'"

has also averred that "the process of initiating annuity payments" is "ongoing as new class members
reach normal or early retirement age under the Plan and become entitled to commence their
DecL '"3.)
~ 3.) As to "those former employees who were entitled to a small
annuity payments." (Gay Deel.

benefit cashout before taking their Part B benefit," Mr. Gay has averred that "Prudential issued
checks to all but 12" of them, as those "individuals had died." (Id. ~'" 4.)
As with Kifafi, Defendants have "provided ... acceptable explanation[s]" for the "potential
problems with Defendants' compliance" that Plaintiffs have raised. Accordingly, the Court
determines that a post-judgment equitable accounting is unwarranted. 6

The Court notes that nothing
nothing in this opinion precludes Defendants from voluntarily
by
identified by
Report identified
the Actuarial Valuation Report
sharing
compliance, such as the
its compliance,
regarding its
documents regarding
sharing documents
7-8.)
at
Plaintiffs, as they
Pls.' Reply 7-8.)
(See PIs.'
past. (See
the past.
done in the
they have done
66
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III.
III.

Conclusion
Conclusion

For the
the above
above reasons,
reasons, Plaintiffs'
Plaintiffs' Motion
Motion for
for an
an Accounting
Accounting [Doc.#
[Doc. # 591]
591] isis DENIED.
DENIED.
For

/1
/1

5/
I/5/

/l

Dated at New Haven, Connecticut
Connecticut this 66thth day of
of August
August 2020.
Dated
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
JANICE C. AMARA et al., individually, and on behalf
of others similarly situated,
Civil No. 3:01-cv-02361 (JBA)

Plaintiffs,
September 10, 2020

v.
CIGNA CORP. and CIGNA PENSION PLAN,

Defendants.

ORDER DENYING MOTION FOR CLARIFICATION
On August 6,2020, the Court denied Plaintiffs' post-judgment Motion for Accounting
because Plaintiffs failed to offer a persuasive substantive legal justification for why an
accounting should be ordered. (Ruling Denying PIs.' Mot. Accounting [Doc # 606].) On August
13,2020, Plaintiffs submitted a Motion for Clarification [Doc. # 607], requesting clarification
on two aspects of the Ruling: 1. whether the denial for accounting is a final, immediately
appealable post-judgment order and, 2. what the legal basis is upon which the Court based
its decision. (PIs.' Mot. Clarification Order Mot. Misc. Relief [Doc. # 607] at 1.) Defendants
oppose the motion as moot. ([Doc. # 608].)
Ripeness for appeal is a determination made by the Court of Appeals, not the District
CUUl'l. 28 U.s.C. § § 1291, 1294. lIowever, most post-judgment orders for which there "may
never be a later opportunity to appeal" are considered final and appealable. See United States
v. Yalincak, 853 F.3d 629, 638 (2d Cir. 2017) (holding that a District Court order resolving a
motion for credit of restitution was final and appealable); see also United States v. McWhirter,
376 F.2d 102, 105 (5th Cir. 1967) (finding the denial of a post-judgment discovery motion
ripe for appeal); Ohntrup v. Makina Ve Kimya Endustrisi Kurumu, 760 F.3d 290, 294 (3d Cir.
2014)("appl[ying] the doctrine of practical finality to exercise jurisdiction over orders
denying post-judgment discovery")' In terms of finality, the Court has denied Plaintiffs
request for accounting and will entertain no further post-trial motions on this subject.
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Accordingly, Plaintiffs' Motion for Clarification is DENIED as the ripeness for appeal
is for the Second Circuit to decide and is DENIED as to the requested clarification on the legal
basis for the decision, because it was set out in the Court's Ruling [Doc # 606].

IT IS SO ORDERED.
~

/'J

IS}

Dated at New Haven, Connecticut this 10th day of September, 2020.
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